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Can horror movie screenwriter
win bid to reclaim attorney fees?

Question: Can the suc-
cessful defendant in a copy-
right declaratory action in-
volving the first “Friday the
13th” movie recover his at-
torneys’ fees under the
Copyright Act?

Discussion: In 1980, Hor-
ror Inc.’s predecessor, Man-
ny, Inc., hired Victor Miller to
write a screenplay for what
became the landmark hor-
ror film, “Friday the 13th.”
Miller’ agreement with Man-
ny, Inc. gave Manny Inc. the
right to produce the movie.
Forty vyears later, Miller
served a notice under Sec-
tion 203 of the Copyright
Act. The section allows an
author to terminate any type
of transfer of a grant of copy-
right granted on or after Jan.
1, after 35 years, as long as
the termination is served by:
(1) the author: or (2) if the
author is deceased, a person
who is entitled to exercise
the right.

When Horror Inc. re-
ceived the termination no-
tice, it filed a declaratory
judgment action seeking a
ruling that Miller did not
have termination rights be-
cause he wrote the screen-
play as a work for hire. The
district ~ court  granted
Miller’s motion for summa-
ry judgment. The Second
Circuit Court of Appeals af-
firmed the judgment hold-
ing that the factors of em-
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ployment between Miller
and Manny’s weighed in fa-
vor of Miller being an in-
dependent contractor who
was entitled to terminate
the grant of copyright.

Miller moved to recover
his attorney’s fees as the
prevailing party. The issue
was whether a successful
party in a declaratory judg-
ment action could be de-
fined as a prevailing party
pursuant to Section 505 of
the Copyright Act which al-
lows for reimbursement of
attorney’s fees.

The court held that Hor-
ror Inc. brought the
declaratory judgment ac-
tion expressly seeking a
remedy under the Copy-
right Act. Horror Inc. as-
serted a claim requiring
construction of a section of
the Copyright Act. Al-
though Section 505 is titled
“Remedies for infringe-
ment: Costs and attorney’s
fees,” the court held that
the plain language of the
statute cannot be undone
by a heading. The court
held that Horror Inc.’s ac-
tion clearly arose under an
interpretation of Section
203 of the Copyright Act.
Therefore, Miller was en-
titled to attorneys’ fees as
the prevailing party.

Answer: A successful de-
fendant in a declaratory
judgment case involving
the interpretation of a sec-
tion of the Copyright Act
can recover attorneys’ fees
as a prevailing party.

Case Cite: Horror Inc. v.
Miller, No. 3:16-cv-1442
(SRU), 2022 U.S. Dist. LEXIS
173290 (D. Conn. Sept. 26,
2022)

Sur-Reply: The court
awarded the vast majority of
the fees incurred by Miller in
the amount of $886,564.88.
The court did not award fees
for Miller’s unsuccessful an-
ti-SLAPP motion. But, still,
the award wasn’t horrible.
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